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Composition of the Constitutional Tribunal:

Marek Mazurkiewicz – presiding over
Marian Grzybowski
Adam Jamróz
Marek Kotlinowski – judge reporteur
Teresa Liszcz,
Court reporter: Grażyna Szałygo,
following hearing with participation of complainants and Sejm, the Attorney General and the Ombudsman, at the hearing on 10 July 2007, of joint constitutional complaints of Zbigniew Osewski and Hanna Różańska concerning judicial review of:
Article 203 in connection with Article 202 of act of 6 June 1997 – the Code of criminal proceedings (Journal of Laws No. 89, item 555, asamended) on view of conformity with Article 41(1) in connection with Article 31(1), Article 30, Article 2 and Article 31(3) of the Constitution,
RULING:

I.       

1. Article 203 § 1 of the act dated 6 June 1997 - Code of Criminal Proceedings (Journal of Laws No 89 item 555, as amended) within the scope it does not provide sufficient trial guarantees ensuring the court verification of the necessity of combining psychiatric examination of an accused with observation at a treatment facility reported by court experts does not conform to Article 41(1) in connection with Article 31(3) and Article 2 of the Constitution of the Republic of Poland.

2. Article 203 § 2 in connection with Article 203 § 3 of the Act mentioned in item 1 above in the scope it does not indicate the maximum period of the psychiatric observation at a treatment facility does not conform to Article 41(1) in connection with Article 31(3) and Article 2 of the Constitution.

II.

Regulations mentioned in part I items 1 and 2 shall lose their binding force 15 (fifteen) months from the date of publishing the judgment in the Journal of Law of the Republic of Poland. 
[...] 

I.       

1. The proceedings in this case were initiated by two constitutional complaints filed to the Constitutional Tribunal by Zbigniew Osewski (file No. SK 50/06) and Hanna Różańska (file No. SK 52/06). In both complaints the complainants claimed non-conformity of Article 203 in connection with Article 202 of act dated 6 June 1997 - the Code of criminal proceedings (Journal of Laws No. 89 item 555, as amended, hereinafter: “CPC”) with Article 41(1) in connection with Article 31(1), Article 30, Article 2 and Article 31(3) of the Constitution. Both cases were joined on the basis of the order of the President of the Constitutional Tribunal dated 26 June 2006 to hear them in the same proceedings due to their subject identity.

These complaints were filed against the following background of facts.

The complainant Hanna Różańska was accused of inducing to give false testimony in preparatory proceedings, i.e. the act specified in Article 18 § 2 in connection with Article 233 § 1 of the act dated 6 June 1997 – the Criminal Code (Journal of Laws No. 88 item 553, as amended, hereinafter: the Criminal code). The District Court in Poznań held that contact with her was difficult and ordered a psychiatric and psychological examination to be conducted. Expert psychiatrists stated in a psychiatric opinion prepared for the court purposes that they cannot express their opinion based on examination conducted in an outpatients’ clinic and they filed a motion to place her under observation in a psychiatric hospital. A court expert providing the psychological opinion for the court purposes also stated that results of one-time examination conducted in conditions of an outpatients’ clinic were not sufficient to make a full psychological diagnosis for the court purposes. On 4 January 2006, the District Court in Poznań decided to refer the accused to psychiatric examination combined with observation for a period of six weeks in a psychiatric ward of the Voivodship Psychiatric Hospital “Dziekanka” in Gniezno (file No. XXIII K 1718/05). This order was upheld by the Regional Court in Poznań on 17 February 2006 (file No. IV Kz 78/06).

A complainant Zbigniew Osewski was accused of imputing to a judge accepting a material benefit in connection with examination of a civil case i.e. an offence specified in Article 212 § 1 of the Criminal code. In the course of criminal proceedings the appellant informed the court that he was undertaking a course of treatment ordered by a psychiatrist. Based on this, the District Court in Starogard Gdański cast doubt on soundness of mind of the accused and with regard to his mental condition the court admitted evidence in a form of an opinion of two psychiatrists. However, the court experts informed the court that they were not able to deliver an opinion based on one-time examination of the accused and they reported for conducting an observation in psychiatric hospital. The District Court in the order dated 30 November 2005 ruled on keeping the accused under observation in the Psychiatric Hospital in Starogard Gdański for the period not longer than six weeks in order to deliver a psychiatric opinion for court purposes (file No. II K 901/05). This order was upheld by the order dated 23 January 2006 of the Regional Court in Gdańsk (file No. Kz 1336/06).

Justification of both complaints was based on identical arguments. The complainants argue that placing an examined person in a closed psychiatric unit means de facto deprivation of freedom for such person, while observation is being carried out. This measure should always be of ultimate nature and its application should only be possible based on criteria precisely defined by a legislator, particularly taking into account type and significance of committed offence.  These requirements are not fulfilled by Article 203 and Article 202 of the CPC, which only generally indicate grounds for an action of a court referring a suspect or an accused for examination in a closed psychiatric unit.  Because these provisions provide for an option of actual deprivation of freedom of a person who most probably would never be sentenced to punishment more severe than a fine due to a type and significance of an offence imputed to this person. Thus, they limit the constitutional right to freedom in a manner that does not conform to requirements specified in Article 31(3) of the Constitution. 

According to the complainants, a number of other defects may be attributed to Articles 202 and 203 of the CPC, which altogether determine their non-conformity with the fundamental statute. Firstly, they do not precise the qualifications of expert psychiatrists, particularly they do not formulate requirement to hold a second degree of specialization by such experts as well as requirement of an additional specialization in area of the forensic psychiatry, although such demands are made in doctrine of law. Secondly, these provisions do not decide if examination performed by expert psychiatrists should be delivered to a court either in a form one joint opinion or each of experts should deliver a separate opinion in this scope. Thirdly, they do not specify the grounds for asking by a court or a prosecutor for a psychiatrist opinion for court purposes, do not formulate requirement to list by name court experts, who are appointed to conduct examination combined with observation in a closed psychiatric unit, as well they do precise sufficiently a time-limit of such examination. According to the complainants, the time of observation should depend on time needed in fact for diagnosis or elimination of a specified disease entity. While courts in practice, paying no heed to inconvenience of this measure, almost always apply the maximum time-limit of observation amounting to six weeks. The complainants also argue that Article 203 § 1 of the CPC does not provide for the maximum period of the psychiatric examination for court purposes, in addition, appeal against an order on extension of the examination does not constitute an obstacle to conduct the examination, all the more so because the legislator did not indicate the time-limit during which such appeal should be heard. Persons referred to examination in a psychiatric unit are not separated from persons staying there for treatment purposes, either, thus they are treated in practice as psychiatric patients.

In a pleading dated 21 December 2006, an attorney of the complainant Hanna Różańska explained that it turned out from materials obtained by him from the Helsinki Foundation of Human Rights that, apart from one exception, there had been no referral of an accused to psychiatric examination at a treatment facility for a period shorter than six weeks. 

[...]

The Constitutional Tribunal considered the following:

1. Specifying the subject matter and model of judicial review.

1.1. Appealed regulation.

Before setting about substantive assessment of charges formulated by the complainants, one should precisely specify the scope of admissible analysis of constitutionality of the appealed regulations taking into account facts based on which the complainants formulated the constitutional complaints. Because pursuant to Article 79(1) of the Constitution, a constitutional complaint may refer solely to such a normative act based on which a court or an authority of public administration ruled definitively on freedoms, rights or duties of a complainant, which are defined in the Constitution. Thus, this regulation imposes on the Constitutional Tribunal (hereinafter: the Tribunal) the obligation to establish each single time during proceedings if based on appealed regulations a definitive ruling has been made by a court or a definitive decision has been taken by an authority with respect to freedoms, rights or duties of a complainant.

In this case the complainants challenged constitutionality of two regulations - Article 203 in connection with Article 202 of the act dated 6 June 1997 – the Code of criminal proceedings (Journal of Laws No. 89 item 555, hereinafter: the CPC). Article 202 of the CPC regulates issues related to appointment of expert psychiatrists by an authority conducting proceedings in order to deliver an opinion on mental condition of an accused (§ 1), court experts in other fields to deliver subsidiary opinions (§ 2), guarantee of impartiality of court experts (§ 3) and content of a psychiatric opinion (§ 4). However, Article 203 of the CPC relates to one of research methods in psychiatry, which is examination combined with observation at a treatment facility. It regulates conditions of application of this method (§ 1), exclusivity of court jurisdiction (§ 2), time-limit of observation (§ 3), admissibility of appeals against an order on placing at a treatment facility and extension of observation (§ 4) and provides for authorization to issue executive regulations (§ 5).

Both constitutional complaints were formulated on grounds of analogous facts. In both cases first there was an order on appointment of expert psychiatrists in order to deliver an opinion on mental condition of the accused, then these psychiatrists reported the need to combine the examination with observation at a treatment facility and, as a result of that, the courts issued orders on placing the accused under observation. The appeals of the complainants against the abovementioned orders were not allowed and decisions of a court of second instance were indicated by the accused as a definitive ruling in their cases. Accordingly, both constitutional complaints were not filed on grounds of court proceedings challenging orders on appointment of court experts, but these proceedings during which the orders on referral to observation were challenged. Appropriate legal basis for issuance of the latter constituted Article 203 § 1, 2 and 3 of the CPC, on the stipulation that in none of the case extension of observation period occurred; thus, Article § 3 of the CPC could be made a subject of the constitutional complaint solely in the scope it provides for six-week period of observation. 

In addition, it should be noted that the latter of the mentioned provisions, i.e. Article 203 § 3 of the CPC with respect to extension of period of psychiatric observation could not be included in the judicial review, although, the Ombudsman also applied for declaring its non-constitutionality in this scope. This official through notification of its participation in a case initiated by a constitutional complaint does not acquire a right of extension of the scope of the complaint but only a possibility of taking actions supporting it, in particular, providing new legal arguments (cf. judgment of the Constitutional Tribunal dated 11 September 2001, file No. SK 17/00, OTK ZU No. 6/2001, item 165; judgment dated 20 November 2001, file No. SK 19/01, OTK ZU No. 8/2001, item 253). As a consequence, the scope of charges formulated by the Ombudsman may constitute only and solely a reflection of charges filed by an initiator of the proceedings. That is the reason the Ombudsman cannot take part in one and the same proceedings at the same time as an entity supporting charges of a complaint and as an independent applicant, as it would mean circumvention of all rules related to participation of the Ombudsman in proceedings according to Article 51(2) of the act of 1 August 1997 on Constitutional Tribunal (Journal of Laws No.102, item 643, as amended.). As with regard to the content of the constitutional complaints initiating the proceedings in this case, the Ombudsman noticed the need of appeal of additional regulations, then he should take up an opportunity of independent initiation of abstract judicial review (of norms) granted to him by Article 191(1) point 1 of the Constitution. In such case the Ombudsman, as an entity initiating the proceedings before the Tribunal, may freely decide on defining the scope of subject of judicial review of law. Regardless of this, the Ombudsman could also apply to appropriate authorities for undertaking legislative initiative serving the change of flawed - in his opinion - legal regulations. 

Article 203 § 4 of the CPC cannot be included in judicial review within these proceedings. Since the complainants do not challenge regulation, which is contained therein, concerning an option of appeal by way of a complaint of orders on referral to observation and extension of its time-limit, but they impute that this regulation does not provide for withholding of execution of these orders until appeal is heard. Accordingly, the complainants challenge in fact the omission of the legislator, which, however, cannot be a subject of a constitutional complaint, since Article 79(1) of the Constitution expressly provides for that a constitutional complaint may relate solely to a binding normative act, while not - an absence of such act (cf. a judgment of the Constitutional Tribunal dated 9 October, file No. SK 8/00, OTK ZU No. 7/2001, item 211; order dated 8 September 2004, file No. SK 55/03, OTK ZU No. 8/A/2004, item 86).

The regulation incompatible with the abovementioned facts is also Article 203 § 5 of the CPC mentioned in both constitutional complaints, which includes authorization for the Minister of Health to issue executive regulations to the statute. The complainants, although indicated this regulation in the subject matter of the complaint, and quoted its content in the justification, did not formulate any charges challenging its constitutionality. Thus, proceedings in the scope of judicial review of that regulation should be dismissed due to inadmissibility to issue a ruling. 
The complainants also challenged constitutionality of Article 202 of the CPC. This regulation is self-contained legal basis of order on appointment of court experts in order to deliver an opinion on mental condition of an accused, so an order which is not included in any of the constitutional complaints. With respect to an order on placing under observation at a treatment facility, § 1 and § 4 of this provision are applied only additionally in the scope they are related to the content of Article 203 of the CPC. Hence, only in this narrow scope, setting down content of Article 203 of the CPC, Article 202 of the CPC could be made the subject of the judicial review of law. The complainants seem to take this fact into account, as in the subject matter of the complaint they apply for judicial review of Article 202 only "with connection" to Article 203 of the CPC. Accordingly, under these proceedings the charges formulated by the complainants that relate solely to the content of Article 202 of the CPC cannot be taken into consideration.

Summing up the above deliberations, the Tribunal has established that the subject of the judicial review under these proceedings could solely be the following regulations: Article 203 § 1 and Article 203 § 2 in connection with Article 203 § 3 of the CPC – all in the abovementioned scope. The normative content of these regulations shall be established taking into account the wording of Article 202 of the CPC.

1.2. Constitutional models.

The complainants indicated Article 41(1) in connection with Article 31(1), Article 30, Article 2 and Article 31(3) of the Constitution as constitutional models of judicial review of the appealed regulations. 

The first of the regulations relate to issues of the individual's freedom. Article 31(1) of the Constitution provides for the principle of legal protection of the human freedom and Article 41(1) of the Constitution guarantees to everyone personal inviolability and personal freedom making a reservation at the same time that deprivation of or limitation on freedom may occur only in accordance with principles and under procedures specified in a statute. So while the first regulation formulates the very idea of the individual's freedom, the second - specifies this general principle on the plane of personal freedom and personal inviolability. In the case-law of the Tribunal it is often stressed that Article 31(1) of the Constitution is “a supplement to regulations determining specific constitutional freedoms” (judgment dated 20 December 1999, file No. SK 4/99, OTK ZU No. 7/1999, item 165). 
Therefore, the principle of freedom provided for in Article 31(1) of the Constitution is of subsidiary nature. Accordingly, if any area of relationships has not been covered by detailed regulations relating to specific “freedom", then the guarantee of the individual’s freedom of action may be derived directly from Article 31(1) and (2) of the Constitution (cf. L. Garlicki, Komentarz do art. 31 (Notes to Article 31) [in:] Konstytucja Rzeczypospolitej Polskiej. Komentarz red. L. Garlicki, t. III, Warszawa 2003, p. 7) Under these proceedings the freedom issues shall be considered in the context of enforced referral of an accused at a treatment facility in order to place him/her under psychiatric observation, therefore, in the context of deprivation of his/her personal freedom for the time of the psychiatric observation. So the appropriate model of judicial review shall be in this case Article 41(1) of the Constitution, which is lex specialis in relation to Article 31(1) of the Constitution. Accordingly, making the latter the model of judicial review supplementing Article 41(1) of the Constitution is unnecessary in the context of the above deliberations. 

The individual’s personal freedom is not of absolute dimension and it can be realized only within limits of universally binding legal norms. In Article 41(1) of the Constitution, the legislator expressly allowed for possibility of its limitation, and even deprivation, as long as it occurs “in accordance with principles and under procedures specified in statute”. However, the requirement of complying with a form of statute is not the only limitation restricting freedom of a legislator in narrowing a possibility of the individual to use his/her personal freedom. Other premises for establishing admissible limitations on this freedom are indicated in Article 31(3) of the Constitution, which was rightly made by the complainants supplementing judicial review model for Article 41(1) of the Constitution. According to its content, limitations in the scope of using constitutional freedoms and rights must therefore be provided for only by way of a statute and only when they are necessary in a democratic state for security purposes or to safeguard the public order, protect the environment, public health and morality, or to protect freedoms and rights of other persons, and, moreover, they cannot contravene the essence of these freedoms and rights. Determining if the appealed regulation contravenes the proportionality principle provided for therein is of particular significance for hearing this case. This principle, in relation to a problem of admissibility of introducing limitations of the individual’s personal freedom has been many times analyzed in the case-law of the German Federal Constitutional Court (hereinafter: the FCC). This authority assumes that the proportionality principle requires a measure being applied to achieve a planned objective to be appropriate and indispensable and intervention related to it should not be excessive compared to significance of a case and seriousness of suspicion of committing a given act. Law enforcement bodies and courts are obliged to weigh considered measures and reasons as well as effects of ordered intervention while considering all circumstances of an individual case. One also should always take into account justified doubts relating to the evidence value of a given measure as the proportionality principle in criminal proceedings requires such measure to be necessary (cf. ruling of the FCC in case BvR 715/04).

Another model for judicial review of the appealed regulations is made as such by the complainants Article 30 of the Constitution, which assumes the inherent and indispensable human dignity as the source of its freedoms and rights and proclaims its inviolability obliging at the same time public authority to respect and protect the dignity. The human dignity may be considered in two meanings that are based in Article 30 of the Constitution (cf. judgment of 5 March 2003, file No. K 7/01, OTK ZU No. 3/A/2003, item 19). In the first meaning the human dignity appears as the transcendental value, primal in relation to other rights and freedoms (for which it is a source of), inherent and indispensable – constitutes the immanent feature of each human being, which does not to be “attained” beforehand, nor cannot be lost by the human. In this meaning, the human always retains dignity and no behaviour, including acts of a legislator can deprive him/her of this dignity. In the second meaning the human dignity appears as “personal dignity” the closest to what may be defined as the right of personality including values of psychic life of every human being and all these values that determine the subjective position of the individual in a society and which consist of, according to common opinion, the respect due to each person. As indicated, the Constitutional Tribunal in the judgment referred to above file No. K 7/01, only the dignity in the second meaning may be subject to violation, may be „affected” by behaviour of other persons and legal regulations. In this case one may consider only the charge of violation the dignity in the second meaning by the appealed regulations. 

The last model of review indicated by the complainants is Article 2 of the Constitution (“The Republic of Poland shall be a democratic state ruled by law and implementing the principles of social justice”).  A question arises if this regulation due to its contents may constitute the constitutional model of review of the regulations challenged in the constitutional complaint. Since according to Article 79(1) of the Constitution, “everyone whose constitutional rights or freedom have been infringed” is entitled to appeal, accordingly,  the review model in a proceedings initiated by a constitutional complaint may be, in principle, only such a constitutional regulation that constitutes a specified right or freedom. Article 41(1) is such regulation in this case. Since the moment of coming into effect of the current Constitution, the Tribunal has stressed many times that the wide range of rights and freedoms mentioned in Chapter II of the Constitution includes and, in principle, exhausts a concept of "constitutional freedoms and rights” described in Article 79(1) of the Constitution. For purposes of interpretation of regulations contained in that Chapter general clauses may be helpful, such as the clause of a democratic state ruled by law, but they shall not constitute self-contained basis of a constitutional complaint.  These principles do not have the nature of self-contained rights or freedoms of subjective nature (cf. judgment of 23 November 1998, file No. SK 7/98, OTK ZU No. 7/1998, item 114; judgment of 10 July 2000, file No. SK 21/99, OTK ZU No. 5/2000, item 144; order of 18 September 2001, file No. Ts 71/01, OTK ZU No. 7/2001, item 239). 

Nevertheless, the Tribunal does not rule out that in some cases Article 2 of the Constitution may constitute basis of a constitutional complaint, although this possibility should be treated as exceptional and subsidiary. Firstly, if a complainant indicates rights or freedoms, inferred from Article 2 of the Constitution, which have not been expressly provided for in the content of other constitutional provisions, then this provision will serve as an independent model of constitutional review of law (cf. orders of 24 January 2001, file No. Ts 129/00, OTK ZU No. 4/B/2002, item 248, of 21 June 2001, file No. Ts 187/00, OTK ZU No. 3/B/2002, item 203, of 6 March 2001, file No. Ts 199/00, OTK ZU No. 4/2001, item 107, of 10 August 2001, file No. Ts 56/01, OTK ZU No. 8/2001, item 289 and judgment of 12 December 2001, file No. SK 26/01, OTK ZU No. 8/2001, item 258). Secondly, if a complainant refers to one of the principles provided for in Article 2 of the Constitution to supplement or reinforce arguments relating to violation of rights and freedoms provided for in another constitutional regulation, then Article 2 of the Constitution will serve as support model of review acting in connection with another constitutional regulation (cf. judgment of 6 February 2002, file No. SK 11/01, OTK ZU No. 1/A/2002, item 2). 

In this case the complainants have not indicated any rights or freedoms which could be inferred from Article 2 of the Constitution. Accordingly, this regulation cannot constitute an independent model of constitutional review. In justification of both complaints the complainants raised that with respect to the appealed regulation "regards for a democratic state ruled by law impose on a legislator a specific requirement of precision and specificity of law” and that “using by courts measures consisting of placing an accused in a closed psychiatric unit in order to perform psychiatric observation should depend on clearly defined requirements". Thus, the complainants, in order to supplement and reinforce arguments relating to violation of constitutionally guaranteed personal freedom, refer to the principle of correct legislation (Article 2 of the Constitution), which – as it was explained by the complainants during hearing - had been violated by inaccuracy of the appealed regulation. Accordingly, the Tribunal held that Article 2 of the Constitution may serve as a subsidiary model of review, the more so because the complainants refer to this regulation "in connection" with Article 41(1) of the Constitution. 
Summing up the above deliberations, the Tribunal has established that the subject of the judicial review under these proceedings could solely be the following regulations: Article 41(1 ) in connection with Article 30, Article 31(3) and Article 2 of the Constitution.
2. Comparative analysis of the regulations concerning the psychiatric observation.

2.1. The institution of submitting the accused to psychiatric observation in the Polish criminal procedure in comparison.

Before proceeding to the assessment of the appealed regulations of the Code of criminal procedure, it is justified to briefly present the earlier legal regulations referring to the issue of subjecting the accused to psychiatric observation. This will allow to get an in-depth understanding of this method, and in particular to understand better the content of the applicable premises for its application.

In the initial version of the code of criminal procedure of 1928 (ordinance of the President of the Republic of Poland dated 19 March 1928; Journal of Laws No. 33 item 313, as amended; hereinafter referred to as the Code of criminal procedure of 1928), the institution of subjecting the accused to psychiatric observation at a treatment facility was regulated in Article 130. Pursuant to this provision, if there was a need to examine the soundness of mind of the accused, the court or the prosecutor called at least two doctors, if possible, psychiatrists. These court experts could demand the subjection of the accused to observation at a treatment facility. The need, the duration and the place of observation were defined by the court or the prosecutor, and such observation could not last longer than six weeks. In special cases the court or the prosecutor, at the demand of the court experts, could however extend this period for a strictly defined time. The order on the observation at a treatment facility was subject to complaint. 

The institution of subjecting the accused to psychiatric observation at a treatment facility changed shape in the act dated 19 April 1969 - the Code of criminal procedure (Journal of Laws No. 13 item 96, as amended; hereinafter referred to as the Code of criminal procedure of 1969), which in Article 183 provided that in order to issue an opinion on the soundness of mind of the accused, at least two expert psychiatrists had to be called. Contrary to the previous regulation, this time the preparation of the psychiatric opinion for the court was reserved to the sole competence of the expert psychiatrists. Although Article 130 of the Code of criminal procedure of 1928 clearly stated that the court experts to prepare the applicable decision may be called by the court or by the prosecutor, Article 183 of the Code of criminal procedure of 1969 did not unequivocally indicate the authority conducting the proceedings which would be vested with such a competence. The provisions of the latter act did not define the premises for conducting psychiatric examinations and the scope of the psychiatric opinion for the court prepared by the court experts, either. Both these issues were specified in the case-law. The need to conduct this type of examinations was therefore related to the existence of justified doubts as to the soundness of mind of the accused (cf. ruling of the Supreme Court dated 11 May 1972, file No. KR 62/72, OSNPG No. 11/1972, item 180 and ruling of the Supreme Court dated z 10 July 1972., file No I KR 125/72, OSNKW No. 12/1972, item 196), and with regard to the content of the psychiatric opinion it was assumed that it should not only include the mental condition of the perpetrator at the moment of the act (tempore criminis), but also assess his/her ability to stand in court (tempore procedendi) – (cf. order of the Court of Appeal in Łódź dated 1 June 1994, file No. II AKz 158/94, “Prokuratura i Prawo” (“Prosecution and the Law”) – supplement No. 3/95, item 21). 

Article 184 of the Code of criminal procedure of 1969 provided that, if needed, the psychiatric examination of the accused may be combined with the observation at a treatment facility. This was decided by the court or by the prosecutor upon demand of the court experts, also defining the place of observation. Thus, although Article 130 of the code of criminal procedure of 1928 clearly stated that “The need, duration and the place of observation are defined by the court or by the prosecutor”, Article 184 of the code of criminal procedure of 1969 expressis verbis obligated the authority conducting the proceedings to define only one of these elements, i.e. the place of observation. Still, if based on the provisions of the latter act the psychiatric examination “if needed” could be combined with observation at a treatment facility and if it “was decided [...] by the court or the prosecutor", it was justified to state that to issue such a decision, it was necessary for the authority conducting the proceedings to determine beforehand if such need to conduct the observation existed. Article 184 § of the Code of criminal procedure of 1969, contrary to its counterpart in the previous criminal trial regulation, did neither contain the statement that the duration of the observation should be defined by the authority conducting the proceedings. The following passage of this provision only set the time boundaries for the psychiatric examination at a treatment facility, assuming that this should last no longer than 6 weeks, but upon request of the facility this period could be extended to a definite period of time, necessary to issue the opinion. The decision to place the accused on observation and to extend the observation period could be complained about. However, the complaint about the prosecutor’s decision was examined by the court competent to examine the case. It should therefore be noted that Article 130 § 3 of the Code of criminal procedure of 1928 allowed the possibility to extend the observation only “in special cases”, while Article 184 § 3 of the Code of criminal procedure of 1969 did not contain such a limitation, undoubtedly subject to verification by the authority conducting the proceedings. 

The currently applicable Article 203 § 1 of the CPC provides that the psychiatric examination of the accused may be combined with the observation at a treatment facility “if such need is reported by the court experts”. Therefore, if the analysis of previous criminal trial regulations led to the conclusion that the need of observation was decided by the authority conducting the proceedings, Article 203 § 1 of the CPC clearly makes the possibility for the court to order such observation dependent from the court experts reporting such necessity. Under this proceeding, it will therefore have to be defined to what extent the necessity of observation reported by court experts is subject to a subsequent verification of the court. Article 203 § 2 of the CPC, following Article 184 § 2 of the Code of criminal procedure of 1969, does not implement the requirement for the court to define the observation period, which existed in the criminal procedure act in the between-the-wars period. On the other hand, this provision indicates the admissible observation period and contains an additional reservation that the court experts must notify the court immediately upon its completion. Under this proceeding, it will, therefore, be necessary to determine to what extent the actual observation period is dependent on the decision of the court and to what extent – on the decision of the court experts, and whether the court has the possibility to control the time needed for the court experts to complete the observation.

To sum up the above presented evolution of the Polish legal regulations referring to the question of subjecting the accused to psychiatric observation, the following considerations must be made. Firstly, the provisions applicable at present, contrary to the ones included in the two previous criminal procedure acts, reserved the decision on subjecting the accused to psychiatric observation to the sole competence of the court, which undoubtedly must be considered a strengthening of the trial guarantees of the accused. Secondly, these provisions under subsequent regulations became however more and more unclear and imprecise, particularly in the scope in which they defined the premises of subjecting the accused to observation and the observation duration, including its extension. Under this proceeding, the tribunal will have to define whether this lack of clarity and precision of the existing normalizations have weakened the trial guarantees of the accused to such an extent that the regulations in this form have become incompliant with constitutional standards.

It should be also noted that the Polish legal regulations relating to the subjection of the accused to the psychiatric observation for the court purposes differ negatively with respect of precision and clarity from regulations existing in other states, for instance, in Germany, where the regulation of this issue in its present form has been in force for over half a century. 

Pursuant to § 81 of the German Code of criminal procedure dated 12 September 1950 (Strafprozeßordnung – StPO), in order to prepare an opinion about the mental condition of a suspect, the court, upon hearing the court expert and the defense counsel, may order the delivery of the suspect to a public psychiatric hospital to conduct observation not exceeding in total six weeks. The court may issue such order only when there is a justified suspicion that the suspect committed the crime. The submission to psychiatric observation is, however, inadmissible if it is disproportionate to the seriousness of the case and expected punishment or corrective or safeguard measure. During the preparation proceedings, the decision in this case is made by the court competent for the initiation of proceeding. There is a right of complaint with suspension effect against this order.

The German doctrine (M. Lemke, commentary to § 81 StPO [in:] Heidelberger Kommentar zur Strafprozessordnung, Heidelberg 1997, pp. 211-216 and commentary to § 81 StPO, [in:] Kommentar zur Strassprozessordnung, Band 1 § 1-93, Neuwied 1988) stresses that the examination combined with observation at a psychiatric hospital is specific in character and due to the fact that it interferes with the basic rights of the individual, it should be allowed in special cases and only when the soundness of mind of the accused cannot be stated through an out-patient examination and when the evidence collected in the case indicate the justified suspicion of the crime being committed by the accused. The most important material premise for ordering of the hospital observation is still the requirement of proportionality of this form of deprivation of freedom with respect of the significance of the case and expected punishment or corrective or safeguarding mean (cf. ruling of the FCC dated 21 May 2004, 2 BvR 715/04). For this reason, such observation is inadmissible in cases of private suit, in cases of offences subject to a fine, in case of acts of lesser importance, and also when the mental condition of the suspect may be defined otherwise than by applying this method. 

The need for hospital observation is determined by the court on its own discretion, having heard the court expert (psychiatrist or neurologist), defense counsel of the accused and the prosecutor. The court expert, who examined the suspect earlier, should express his/her opinion on the need to apply observation and its expected duration. The opinion of the court expert is not binding for the court, although the doctrine stresses that when differing from that opinion, the court should hear another court expert. Before making the decision, the court should give the suspect the opportunity to speak, due to the right to be heard by the court, guaranteed by Article 103 item 1 of the German Constitution. In the order ruling the observation, the court indicates its duration and the psychiatric hospital in which the suspect must be placed. It is not required to indicate the court expert who will conduct such observation by name.

The observation of the suspect at a psychiatric hospital cannot exceed six weeks and this is valid also when the suspect consents to extended examination. If the psychiatric opinion is prepared before this period expires, the court expert is obligated to release the suspect immediately. The observation should end also when the suspect refuses to cooperate with the court expert (cf. ruling of the FCC dated 9 October 2001, 2 BvR 1523/01).

2.2. Enforced placement at a psychiatric facility in the currently applicable Polish law.

Before coming onto the essential examination of this case, it seems justified to compare Polish legal regulations which allow a compulsory placement at a psychiatric facility. 

Pursuant to Article 94 § 1 of the act dated 6 June 1997 – Criminal code (Journal of Laws No. 88, item 553, as amended, hereinafter referred to as the Criminal code), the court decides on placing the perpetrator at an appropriate psychiatric facility if during the criminal procedure is its found that he/she committed a prohibited act of significant social noxiousness in the condition of insanity and there is a strong probability that he/she will commit such act again. The duration of stay of the perpetrator at a psychiatric facility is not defined in this situation in advance, and the court decides of the release, if any further stay at this institution is not necessary. Before the expiration of five (5) years from the release from the facility, the perpetrator may be placed there again, if he/she committed again a prohibited act of significant social noxiousness in the condition of insanity and there is a strong probability that he/she will commit such act again, and also when the placement at a psychiatric unit is necessary to prevent the perpetrator from committing again a prohibited act related to his/her mental disease, mental handicap or dependency on alcohol or other narcotic.

The safeguard measure referred to in Article 94 of the Criminal code has a double role. On one hand, it allows to start the treatment of an insane perpetrator, and therefore a perpetrator who – due to a mental disease, mental handicap or other dysfunction of mental capabilities - could not understand the meaning of his/her act while perpetrating it and direct his/her behaviour. On the other hand, this very same safeguard is to protect the society against a perpetrator with relation to whom there is a strong possibility that he/she will commit again a prohibited act of significant social noxiousness. These two reasons, i.e. the mental condition of the perpetrator and the threat he/she poses to others, are the factors deciding on the need to keep the perpetrator at a psychiatric unit, even against his/her will. Therefore, if it is not possible to place the perpetrator in such an institution immediately upon dismissal of criminal proceeding in the case, the legislator allows to maintain the perpetrator in temporary detention (Article 264 § 3 of the CPC).

For obvious reasons, the above described safeguard may not be applied to a person who did not commit a prohibited act or did commit an act which is not characterised by significant social noxiousness. Such person in some cases may however be placed at a psychiatric unit under the mode provided for in the act dated 19 August 1994 on mental health protection (Journal of Laws No. 111, item 535, as amended, hereinafter referred to as Mental Health Protection Act). In general, it is nevertheless admissible only with respect to a person with mental disorders, i.e. a mentally ill, mentally handicapped or with other dysfunctions of mental capabilities. Such person may be placed in a psychiatric hospital only upon his/her written consent or – if he/she is unable to express such consent – upon consent of the custody court. A mentally ill person may be placed in a psychiatric hospital without his/her consent only exceptionally, in cases strictly defined by the act. Firstly, when his/her behaviour so far indicates that due to his/her illness he/she is a threat to his/her life or the life and health of others (Article 23 item 1 of the Mental Health Protection Act). Secondly, when his/her behaviour so far indicates that if he/she is not placed at a hospital, his/her mental condition may deteriorate (Article 29 item 1 point 1 of the Mental Health Protection Act). Thirdly, if such person is unable to meet his/her basic needs on his/her own and it is justified to assume that the treatment at the psychiatric unit will improve his/her condition (Article 29 item 1 point 2 of the Mental Health Protection Act). 

As an exception, the Mental Health Protection Act allows the possibility to place at a psychiatric unit a person who is only suspected to be mentally ill. To place such a person at a hospital without his/her consent, in order to exclude any mental disease, is possible only when this person’s existing behaviour indicates that due to mental disorders he/she constitutes a threat to his/her own life or to the life and health of others (Article 24 of the Mental Health Protection Act). The hospitalisation of such person, used for compulsory psychiatric observation, may not last longer than 10 days, and the act does not provide for the possibility to extend this period. In this case the legislator assumes therefore that the period of 10 days will be sufficient to solve the doubts whether the person subject to observation is mentally ill. To solve doubts of similar nature, Article 203 § 3 of the CPC, appealed under this proceeding, provides the period of six weeks, used to define the soundness of mind of the accused, which is thus over four times longer and may additionally be further extended. 

The legal regulations presented above prove that the provisions appealed under this proceeding are not the only ones which allow to place a given person at a psychiatric hospital without his/her consent. It should be however noted that as opposed to the regulation appealed herein, the regulations presented above make this isolation method dependent not only on the health of a given person, but also on the level of threat he/she is to him/herself or others. In other words, the regulations presented above do not allow to forcibly place a person at a psychiatric hospital if he/she does not cause any threat to him/herself or other people, even though he/she could be mentally ill. Such person may not be devoid of the most valuable good, which is the personal freedom, only due to the fact that he/she is ill or suspected to be ill. This idea is expressed by Article 12 of the Mental Health Protection Act, pursuant to which “When selecting the type and methods of treatment, one shall consider not only health-related objectives but also the interests and other personal goods of the person presenting mental disorders, and shall aim to obtain an improvement of the health condition in a manner which is the least burdensome for this person.

3. The issue of constitutionality of the appealed regulations.

3.1. Premises for subjecting the accused to psychiatric examination combined with observation at a treatment facility (Article 203 §1 of the CPC).

The CPC does not indicate in which situations the court must request the opinion on the mental condition of the accused. In the case-law and doctrine, it is commonly believed that the basis for calling expert psychiatrists to determine the mental condition of the accused is when there are justified doubts as to his/her soundness of mind. The psychiatric examination of the accused should at the same time allow to define the soundness of mind both while perpetrating the act (tempore criminis), and during the criminal proceeding being conducted (tempore procedendi). 

The definition of the soundness of mind of the accused tempore criminis is of crucial importance to state the possibility whether the accused can bear the criminal responsibility. Indeed, he perpetrator of a prohibited act does not commit the crime if he/she cannot be charged with guilt at the time of perpetration (Article 1 § 3 of the Criminal code). Indeed guilt cannot be charged on a perpetrator who, due to a mental disease, mental handicap or other dysfunction of mental capabilities, could not understand the meaning of his/her act while perpetrating it and direct his/her behaviour (Article 31 §1 of the Criminal code), unless he/she was in a state of intoxication which caused the state of insanity, which was or could be expected (Article 31 § 3 of the Criminal code).  The insanity caused by disturbances of the mental condition of the perpetrator makes him/her a person unable to be charged with guilt. Such person may be at most placed at a psychiatric unit, if he/she had committed a prohibited act of significant social noxiousness and there is a strong probability that he/she will commit such act again (Article 94 § 1 of the Criminal code). Before ordering this safeguard measure, the court must hear the psychiatrists and a psychologist.

On the other hand, the determination of mental condition of the perpetrator tempore procedendi allows to state his/her ability to participate in particular trial proceedings, including in the hearing, which is decisive for the possibility to execute the right of defense (Article 6 of the CPC). A justified doubt as to the soundness of mind of the accused creates in fact the need to guarantee the accused, during the criminal proceeding, the possibility to use the support of a defender (Article 79 §1 point 3 of the CPC). However, if during the proceedings the expert psychiatrists find out that there are no doubts as to the soundness of mind of the accused both at the time of perpetration of the act and during the proceedings, the participation of the defender is no longer obligatory. The president of the court, and at the hearing – the court may then withdraw the appointed defender (Article 79 § 4 of the CPC). Any mental disease which prevents the accused from participating in the criminal proceedings is also a premise to suspend these proceedings for the duration of the disease (Article 22 §1 of the CPC).

The examination of mental health of the accused, despite undoubted guarantee functions it serves, should not be a rule but on the contrary – it should always result from specific circumstances, indicating the possibility of mental disorders occurrence. Therefore, it is justified to say that a presumption exists that any perpetrator of a prohibited act is a mentally healthy person, who may bear criminal responsibility for his/her act, and to confirm this presumption, there is no need to conduct psychiatric examination. Such need exists only when there are doubts as to the soundness of mind of the accused and these are justified, which means that they are backed with existing circumstances. It should be indeed considered that the evidence from the opinion of the expert psychiatrists – combined in fact with a psychiatric examination, or even observation at a treatment facility – is not indifferent to the examined person from the perspective of his/her feelings and position in the society.  Thus – as indicated by the Supreme Court in the resolution of the seven judges dated 16 June 1997 (file No. VII KZP 11/77, OSNKW No. 7-8/1977, item 68), which was given the power of a legal rule – the very special nature of this evidence is the premise of “the need to limit the availability of subjecting the accused to the examination of the court experts to issue an opinion on his/her mental condition only to cases in which there are justified – and therefore based on specific circumstances and evidence – doubts in this respect”. 

If the decision on calling expert psychiatrists is given to the authority conducting the proceedings (court or prosecutor), the decision on selecting the specific examination method is left for the court experts, who have the required special information in this scope. The case-law indicates however that the position of the court experts remains under control of the authority conducting the proceedings, which should examine whether in the specific case it was justified and purposeful to conduct specific specialist examination (cf. judgment of the Supreme Court dated 27 August 1987, file No. V KRN 224/87, OSNPG No. 7/1988, item 65). Undoubtedly, the necessary condition for the expert psychiatrists to issue an opinion which gives rise to no objections is to use all the available data concerning the health of the accused, in particular the ones contained in hospital information cards, case histories or other medical documents, notwithstanding own out-patient examination and data obtained from medical interviews (cf. judgment of the Supreme Court dated 31 March 1980, file No. II KR 56/80, OSNPG No. 5/1981, item 54; judgment of the Supreme Court dated 3 February 1976, file No. VI KRN 6/76, GP No. 8/1976, p. 4).

One of the treatment methods in psychiatry is the psychiatric examination combined with observation at a treatment facility. The legislator, allowing clearly for the possibility of applying it for the needs of criminal proceedings, submitted in 1997 the decision in this scope for the sole competence of the court (Article 203 § 2 of the CPC). By doing this, the legislator renounced from solutions adopted in the previous criminal procedure codes, which allowed to order the psychiatric observation for the purposes of the court not only by the court, but also by the prosecutor. The currently applicable solution serves the execution of one of the postulates of the democratic state of law, stating that the deprivation of an individual’s personal freedom must be made based on the decision of an impartial, self-contained and independent body. The placement of an accused under observation at a treatment unit is undoubtedly a form of a real deprivation of freedom and therefore by virtue of Article 63 § 1 of the criminal code it is included in the punishment of imprisonment (cf. order of the Court of Appeal in Cracow dated 24 August 2000, file No. II AKa 141/00, KZS No. 9/2000, item 33; order of the Supreme Court dated 17 September 2002, file No. II KK 227/02, Lex No. 55534). In fact, it is impossible to share the opinion, sometimes expressed in court case-law, that the subjection of the accused to psychiatric observation in order to state his/her sanity of mind is not an act violating his/her right to personal freedom, but only a trial activity of an evidence character (cf. order of the Court of Appeal in Katowice dated 16 May 2002, file No. II AKa 114/02, “Wokanda” No. 5/2003, item 43; decision of the Court of Appeal in Cracow dated 23 October 2003, file No. II AKz 408/03, „Krakowskie Zeszyty Sądowe” (“Cracow Court Papers”) No. 11/2003, item 35). 

The complainants in these proceedings do not question the fact that the decision on combining psychiatric examination with observation at a treatment facility is made by the court. They, however, reproach the fact that the court, while taking the said decision, is actually bound by the decision of court experts who report the need to subject the accused to the psychiatric observation for court purposes. In fact, not having special information in this scope, the court is unable to verify the occurrence of such need. Thus, the decision, reserved to the court for guarantee purposes, in practice does come down to sanctioning a decision taken earlier by court experts. 

Before examining this charge, one should note that the literature on court psychiatry indicates that in order to state the mental condition of the accused “in essence, it is sufficient to conduct the out-patient examination, often run for several days, in the health service facility or (...) in a psychiatric unit at the remand centre”. The in-patient examination should in turn be applied “in specific situations, where there is a need to conduct additional tests or explain doubts impossible to explain in an out-patient examination, even run for several days. This in particular refers to situations, when undiagnosed psychosis, epilepsy or simulation of the patient is suspected” (J. Heitzman, Konstrukcja opinii sądowo-psychiatrycznej (Building of a psychiatric opinion for the court) [in:] Postępowanie karne i cywilne wobec osób zaburzonych psychicznie. Wybrane zagadnienia z psychiatrii, psychologii i seksuologii sądowej, (Criminal and civil procedure against mentally disturbed persons. Selected issues in court psychiatry, psychology and sexology) edited by. J. K. Gierowski and A. Szymusik, Kraków 1996, p. 54). So, in court psychology it is assumed that the examination combined with psychiatric observation should be the ultimate method, applied in case of inability to explain diagnostic issues using less invasive methods, commonly developed and improved in the recent years. It should be remarked that the experiences of the Jagiellonian University's Collegium Medicum indicate that even in the most difficult and complex cases, the out-patient examination, lasting for as long as appropriate, is a sufficient method (L. Paprzycki, Prawna problematyka opiniowania psychiatryczno-psychologicznego w postępowaniu karnym oraz w zakresie ochrony zdrowia psychicznego (Legal aspects of psychiatric and psychological opinions in criminal procedure and in the scope of mental health protection), Kraków 2006, p. 140). The observation under hospital conditions should nevertheless remain as a method, since no one contests the fact that there are cases in which it proves an irreplaceable method of examining the mental health of an accused.


It should, however, be remembered that a stay of several weeks at a closed psychiatric unit in case of persons who – as it often turns out later – are in complete mental health, may later have negative effects on their mentality, and in addition, irreversible effects for their professional situation, for instance in form of dismissal from work in a manner completely independent of their will. In fact, pursuant to Article 53 § 3 point 2 of the act dated 26 June 1974 – Labour Code (Journal of Laws of 1998 No. 21, item 94, as amended, hereinafter: the Labour Code) the employer may terminate the employment contract without notice of termination in case of a justified absence of the employee exceeding one month, for reasons other than illness. If the employee who during that time was subject to psychiatric observation, reports for work immediately upon its termination, the employer should re-hire him/her, but only “if possible” and if the contract termination took place no later than six months. It should be noted that an accused remaining under psychiatric observation is in a more difficult situation than an accused who is in remand centre, in case of whom the employment contract is terminated after three months of employee's absence at work, unless the contract was terminated earlier by the employer without notice of termination due to the employee's fault. The accused detained at the remand centre has a statutory guarantee of return to work, are the criminal proceedings against him/her discontinued or he/she is acquitted, and he/she expresses his/her readiness to work within seven days from the decision becoming legally binding (Article 66 § 2 of the Labour Code.). 


The appealed Article 203 § 1 of the CPC enables the court to order psychiatric observation “in case such need is reported by court experts”. Undoubtedly, the court may not refer the accused for observation of its own initiative, against the opinion of the court experts, as the assessment of the need to conduct it requires the court to have special information in the meaning of Article 193 § 1 of the CPC, which the court does not possess. Therefore, a question may be raised whether the demand of the court experts to subject the accused to psychiatric examination at a treatment facility is under any real control of the court. Article 203 § 1 of the CPC seems not to rule out such control, even more that it provides for the possibility rather than need to order psychiatric observation for court purposes in case such need is reported by court experts. Such view also prevails in the case-law, which is exemplified, for instance, by the judgment of the Supreme Court dated 30 August 1979 (file No. II KR 233/79, OSNPG No. 5/1980, item 68), the justification of which states: “Although hospital observation, just like any additional tests, undoubtedly expand the knowledge on the mental condition of the examined person, they are not obligatory and may not be deemed so, regardless of the heaviness of charges pertaining to the accused; they must depend on the existence of a real need, which is above all decided by the court experts themselves, even though their position is subject to the examination of the court.” This thesis was further expanded by the Appeal Court in Katowice, which stated in its judgment dated 13 March 2003 (file No. II AKz 198/03, OSA No. 6/2003, item 63) that “even though it is important that the psychiatric examinations were as thorough as possible, (...) the referral for psychiatric observation must be preceded by an in-depth analysis of premises which call for it. The point is that the psychiatric observation should be considered only when it is really necessary, as it very often relates, in particular in case of persons active professionally (…), to a series of extremely important complications of life situation, as for instance the possibility to lose one's job, which nowadays is an issue of extreme importance.”


The complainants’ charge reproaching the fact that the court does not have the possibility to control the need to conduct psychiatric observation reported by court experts, is, therefore, not justified, which is also confirmed by the letter of the President of the Supreme Court addressed to the Constitutional Tribunal and presenting the court practice in this scope. One should note, however, that the court control of the need to refer for psychiatric observation may take place only and solely by appointing new court experts, who should express their opinion about the issue of purposefulness and necessity of applying this method of examination. The court in fact does not possess special information in this scope, therefore, it cannot take on its own a decision different from the decision suggested by court experts. 


However, the doubts raised by the complainants concerning the constitutionality of Article 203 § 1 of the CPC, must be considered at another level. Psychiatric examination combined with observation at a treatment facility is, in fact, not only a test method in psychiatry, but also a specific form of depriving the accused of personal liberty, as it was stated before. Therefore the need of applying it should be verified by the court not only with respect of purposefulness to state the soundness of mind of the accused tempore criminis and tempore procedendi, but also – or perhaps above all – with respect to admissible limitation of constitutionally guaranteed personal liberty. The protection of this freedom has, in fact, a greater significance than the determination of the soundness of mind of the accused, even if the latter would allow to waive his/her penal responsibility. The court should therefore act on the basis of the principal rule binding the doctors, i.e. salus aegroti suprema lex (“the good of the patient is the supreme right”), but also consider the fact that in the criminal proceedings the supreme good the accused may be deprived of is the very personal liberty of the accused. 


The right of personal liberty is, in fact, one of the most important human rights, which very often conditions the possibility for the human to use his/her other rights and freedoms expressed in constitutional or statutory provisions. That is why the legislator not only constitutionalised it but also implemented detailed regulations pertaining to its protection. However, the right of personal liberty, like other constitutionally guaranteed rights, may be subject to “drastic limitation in case of persons who violate the law, which gives protection to the common good or other important values protected by constitution. The basic tasks of the State include, in fact, the law enforcement, including the need of ensuring inevitability of the punishment for persons who violate the law” (judgment dated 10 July 2000, file No. SK 21/99, OTK ZU No. 5/2000, item 144). 


Article 41(1) of the Constitution, allowing expressly for the possibility of limitation or even deprivation of personal liberty, gives the legislator freedom in the scope of specification of the “principles” and “procedures” of its limitation. The freedom of the legislator is not, however, absolute, as the statutory regulations which limit the rights and freedoms protected by the Constitution must meet conditions referred to in Article 31(3) of the Constitution. Such limitations must therefore be provided for only by way of a statute and only when they are necessary in a democratic state for security purposes or to safeguard the public order, protect the environment, public health and morality, or to protect freedoms and rights of other persons, and, in addition, they cannot contravene the essence of these freedoms and rights. In the case-law of the Constitutional Tribunal, it is also indicated that “statutory regulations, based on which it is possible to deprive citizens of freedom, must meet the highest requirements, in particular with respect to the level of precision” (judgment dated 24 July 2006, file No. SK 58/03, OTK ZU No. 7/A/2006, item 85), and the assessment of meeting of particular criteria constituting the principle of prohibition of excessive (disproportionate) interference requires some level of relativism appropriately to the nature of particular rights and freedoms of the individual. “Stricter standards of assessment must be applied to regulations of personal and political rights and freedoms than to economic and social rights” (judgment dated 17 October 1995, file No. K. 10/95, OTK ZU No. 2/1995, item 10; judgment dated 12 January 1999, file No. P. 2/98, OTK ZU No. 1/1999, item 2). A similar principle applies in the case-law of the FCC, where it is assumed that the protection of data relating to the health, mental condition and character of a person is the more intensive, the closer these data relate to the private life of the interested party, as each person has the right to inviolability of the sphere of private life, respect for it and protection against any state authority (see judgment of the FCC No. 2 BvR 1523/01). 

Referring the above considerations to the regulation appealed against, one may note that Article 203 § 1 of the CPC enables the deprivation of freedom for the time of psychiatric observation for the purposes of the ongoing criminal proceedings. This deprivation of freedom should be used to determine the soundness of mind of the accused tempore criminis and tempore procedendi, and further to state its ability to assume penal responsibility (or possibly the justification of pronouncing a safeguard method) and the ability to participate in particular acts in connection with legal proceedings. The application of Article 203 § 1 of the CPC shall therefore be used for the purposes of particular proceedings aiming to enforce the penal responsibility for a specific prohibited act. The condition for application of this drastic method of examination should therefore be the earlier determination whether there is a high probability that the accused perpetrated the prohibited act he/she has been charged of. The deprivation of freedom in case of a person with respect to whom there is no such probability, even if it would serve the purpose of determining its mental condition, will not as such protect any of the values referred to in Article 31(3) of the Constitution, thus it will constitute an excessive interference in the sphere of constitutionally guaranteed rights and freedoms. It is also worth demonstrating that this very principle was related by the authors of the binding criminal code with the regulation concerning the safeguard measures. In the justification to the criminal code, the authors have stated: “The premise for the decision to place the insane person at a specific psychiatric unit is the fact that this person committed a prohibited act of significant harmfulness and high probability that he/she may commit the similar act again. The regulations herein include the principle of proportionality of deprivation of freedom related to this measure to the significance of the act committed and a necessary condition, i.e. a serious threat of such act being committed again. Therefore, neither «small» or «medium» crimes or the probability that even a serious prohibited act is committed, which is «not high», do not justify the placement of the perpetuator in a closed institution (ultima ratio for deprivation of freedom)” – justification to the government draft of the new criminal code, Sejm draft No. 1274 dated 18 August 1995, pp. 168-169. 


The deprivation of freedom for the purpose of ongoing criminal proceedings may not be for the accused an affliction on its own, which could not be later compensated by the inclusion of the duration of the deprivation to the ruled punishment of isolation (Article 63 § 1 of the Criminal code). Therefore, in case of pre-trial detention, which is also a form of freedom deprivation also transitional and serving the purpose of criminal proceedings, the legislator expressly stipulated that the application of this preventive measure is inadmissible if based on the circumstances in the case, it may be expected that the court will decide to impose on the accused the imprisonment with conditional stay of carrying out of a punishment or a punishment of a lower level or that the period of pre-trial detention will exceed the expected duration of imprisonment without conditional stay of the execution (Article 259 § 2 of the CPC). The pre-trial detention cannot be applied if the crime is threatened with the punishment of imprisonment not exceeding one year (Article 259 § 3 of the CPC), even more when it is threatened only with a non-isolation punishment. These limitations do not apply only when the accused is hiding, repeatedly does not appear in court or in other illegal manner hinders the proceedings or his/her identity cannot be determined (Article 259 § 4 of the CPC).


Stay of the accused under observation at a treatment facility does not usually constitute merely a form of temporary deprivation of freedom, as in accordance with Article 203 § 3 of the CPC, such observation may amount to six weeks, then this period can be extended. Therefore, undoubtedly, it does constitute a form of deprivation of freedom, often at least as severe for the accused as pre-trial detention.  Nevertheless, Article 203 § 1 of the CPC does not obligate the court to verify the need of its application with respect to the trial guarantees of the accused.  As a result, the regulation contains a consent to deprive the accused of his/fer freedom during the observation period also when it is not necessary in a democratic state ruled by law for the protection of such values as safety, public order, freedoms and the rights of other persons.  Therefore, if the probability that the accused has committed  the prohibited act of which he/she is accused of, is not high or if such probability exists, but it it relates to an act, the commitment of which does not necessitate the perpetrator’s isolation from society, his/her detention for the purpose of psychiatric observation causes additional strain affliction for him/her that is not necessary for the protection of the constitutional values indicated in Article 31(3) of the Constitution, and it constitutes a violation of the necessary intervention principle as well as the principle of its proportionality sensu stricte.

At the same time, the appealed regulation infringes the human dignity guaranteed under Article 30 of the Constitution understood as “personal dignity”, closest to what may be referred to as the right to personality, comprising the values of psychic life of every individual and all those values that define the subjective position of an individual in society and which comprise, in general opinion, dignity deserved by every individual (cf. judgment of 5 March 2003, file No. K 7/01). Of course, not every form of deprivation of freedom of the individual equals to an infringement of his/her personal dignity, or more precisely, his/her rights resulting from it. Taking a different stance would negate the meaning of Article 41(1) of the Constitution, according to which personal freedom – which has its source in the human dignity – may be subject to extensive limitations in accordance with the criteria specified by the proportionality principle.  The human dignity may be deemed as violated only through such form of deprivation of freedom that is not necessary in a democratic state for the protection of one of the values specified in Art. 31(3) of the Constitution; thus, constituting a form of subjecting that individual by unjustified deprivation of his/her possibility to freely define his/her own behaviour and conduct. The appealed regulation allowing for detention of the accused person under observation at a treatment facility against his/her will and without previously stated high probability of his/her commiting an act subject to isolation sentence constitutes a form of deprivation of freedom violating the human dignity. It is at the same time imprecise regulation allowing courts excessive (disportionate) in the sphere of constitutionally guaranteed personal freedom. The appealed regulation limiting use of constitutional freedoms and rights does it in the manner so imprecise and at the same time arbitrary and wide that it violates the very essence of the constitutionally guaranteed freedom. It makes of this form of deprivation of freedom a norm extremely easy to apply by not specifying the criteria of court control over the need to refer to psychiatric observation.

Taking the above under consideration the Tribunal ruled that Article 203 § 1 of the CPC in the scope it does not provide sufficient trial guarantees ensuring the court verification of the necessity to combine psychiatric examination of the accused with observation at a treatment facility reported by court experts does not conform to Article 41(1) in connection with Article 30, Article 31(3) and Article 2 of the Constitution.

3.2. Duration of psychiatric observation (article 203 § 2 in connection with Article 203 § 3 of the CPC)

Subject to Article 203 § 3 of the CPC, the observation at a treatment facility should last no longer than 6 weeks and its termination should be immediately reported by court experts to the court. This provision is reproached by the complainants to be imprecise and that it does not contain any criteria to diversify the duration of observation, and moreover, by allowing the courts to extend the six-week period for a defined period of time, in practice, it does not provide for any maximum period of application of this form of deprivation of freedom. At the same time, it should be demonstrated that this provision in its part concerning the possibility to extend the observation period was not the basis of decisions issued in the case concerning the complainants, therefore it cannot be subject to control under these proceedings. Article 203 § 3 first sentence of the CPC in fine relating to the possibility to extend the duration of a psychiatric observation does however have a decisive impact on definition of  the nature of the six-week period. Thus, as part of these proceedings, the Tribunal will have to analyse Article 203 § 3 of the CPC also in the part which will not be subject to an essential verdict.

Article 41(1) of the Constitution, quoted by the complainants as the model for judicial review, guarantees personal immunity and personal freedom to any individual, although it also stipulates that it is possible to deprive or limit freedom in accordance with principles and under procedures specified in the statute. The structure of this provision shows that the deprivation or limitation of personal freedom is an exception from the constitutional declaration of human freedom (Article 31(1) of the Constitution), and so it proves that the most significant trial guarantees vested in an individual deprived of freedom were regulated already at the constitutional level. As part of specifying the “principles” and “procedures” of depriving or limiting the freedom, the legislator must define temporal limits of application of different forms of personal freedom limitation. These limits should be defined clearly and precisely, and the control over their observation should be exercised by the court. 


Article 203 § 3 of the CPC does not meet the requirements of precision and uniqueness. The first part of this provision suggests that the defined six-week period should be considered as a maximum period, impossible to exceed, as “the observation at a treatment facility should last no longer than six weeks”. A further part of Article 203 § 3 of the CPC clearly negates this rule, as “at the demand of the facility, the court may extend this period for a limited time, necessary to complete the observation”. Therefore, it turns out that the six-week period is not maximum, as it may be extended and this, for a period not specified by the act. This provision grants the court with liberty to define the deadline for extended observation, only indicating that this should be a period of time necessary to complete the observation. However it should be noted that the court is not a body which conducts the observation, or even having the knowledge on the level of advancement of the observation being conducted, which gives rise to concern that the court decisions (de facto of a controlling nature) taken come down to the acceptance of deadlines indicated by the treatment facility as necessary to complete the treatment. 


What is more, Article 203 § 3 of the CPC does not consider the extension of psychiatric observation as an exceptional tool, to be used only “in special cases”, as provided for in Article 130 § 3 of the Code of criminal procedure of 1928. The appealed regulation, therefore, does not obligate the court to verify the reasons for not completing the observation within six weeks, even more that the demand of the treatment facility does not have to contain any justification in this scope. As a result, the observation period may be extended not only for reasons beyond the control of the facility, in which the observation is being conducted (e.g. diagnosing problems, the accused refusing to cooperate), but also for reasons directly or indirectly caused by the facility (e.g. poor organisation of work, dilatory behaviour of the persons conducting the observation, excessive number of examinations commissioned to the facility to be conducted first). On one hand, Article 203 § 3 of the CPC allows the court to extend the observation period only for the time needed to complete it, and on the other hand it does not provide any trial tools to verify this premise of necessity. What is more, the second sentence of this provision states that the decision on the necessary observation period is, in fact, made by the court experts, as they have the obligation to notify the court about its completion. One should therefore assume that the six-week period of observation indicated in Article 203 § 3 of the CPC not only is not a maximum duration, but is only a “certain” statutory period. Any further observation period, defined in consequence of its extension over the six-week period, although supposed to be a “necessary” period of time, in practice slips away from the court’s control, which in turn may only await for a notification about the completion of observation submitted by the court experts. 


Also, Article 203 § 3 of the CPC does not allow to define univocally whether it is possible to extend the observation period several times. On one hand, it provides that the “court may extend” and not “the court may be extending”, which suggests the possibility of a single prolongation of the observation period, but on the other hand, it cannot be ruled out that the extended period turns out to be insufficient to complete the observation. The requirement of defining a “necessary” period would suggest that it may be extended several times.

The content of Article 203 § 2 in connection with Article 203 § 3 of the CPC rises the question whether the court should at all indicate the duration of psychiatric observation in the order on referral of the accused for such psychiatric observation. Article 130 of the Code of criminal procedure of 1928 clearly obligated the authority conducting the proceedings to define not only the place of observation but also its duration. Article 203 § 2 of the CPC provides only that the court defines in its ruling the place of observation, stating nothing about the obligation to indicate the duration of such observation. Only in case of extension of the six-week observation period the provision states clearly the obligation for the court to define a “specific period of time, necessary to complete the observation”. The courts in their decisions most often repeat the wording from Article 203 § 3 of the CPC (“the observation should not last longer than six weeks”), although this does not rule out the possibility to define a shorter period, as claims the President of the Supreme Court. While considering the issue of defining such a shorter period of time, a question comes to mind whether it is possible to extend it, as Article 203 § 3 of the CPC provides that the court may extend “this period”, i.e. the six-week period. Moreover, another question rises concerning the premises which should be considered by the court while limiting this six-week period in its decision, as the act does not indicate any criteria for diversification in this scope, and at the same time it does not obligate the court expert to inform the court about the possibility to complete the observation in a period of time shorter than the one defined in the act. The above doubts lead to the conclusion that the six-week period in, on one hand, not the maximum period, as it may be extended, and on the other hand is neither a minimum period, as it may be shortened in case the court experts report the completion of observation before the expiration of this period.

The above described defects of Article 203 § 3 of the CPC cause it to cease to be an effective trial guarantee for the personal freedom of the accused. Such regulation does not correspond as well with the Act on protection of mental health, which also allows to place an individual at a psychiatric hospital without this person's consent, however, only for the period of ten (10) days and without the possibility to extend this deadline. Meanwhile, Article 203 § 3 of the CPC allows for an extension of the actual period of deprivation of freedom without a binding court order for a time undefined in advance by the legislator, but dependent on the effects of the court experts' work. The court, which is supposed to be the guarantor of the execution of constitutional personal freedom of the accused, in fact loses the possibility to verify whether in the specific case the limitation of this freedom is made in the necessary scope, needed in a democratic state due to the protection of values indicated in Article 3 item 3 of the Constitution. This provision also violates the dignity of the accused, as psychiatric observation, extended beyond need, combined with social isolation often diminished the position of the individual and his/her perception of own value. 


Considering the above, the Constitutional Tribunal states that the appealed Article 203 § 2 in connection with Article 203 § 3 of the CPC, in the scope in which is does not indicate the maximum duration of the psychiatric observation at a treatment facility, does not conform to Article 41(1) in connection with Article 30, Article 31(3) and Article 2 of the Constitution.
4. Deferral of the deadline for expiration of validity and de lege ferenda remarks.

The Constitutional Tribunal, stating the unconstitutionality of the regulations referred to in the sentence, which regulate the institution of psychiatric observation, does not negate the utility of this method of research for the needs of a criminal suit, even more so, that in practice it is quite often the only effective method of defining the soundness of mind of the accused tempore criminis and tempore procedendi. This method is successfully used also in other European states, therefore the Polish legislators should not renounce it. The existing statutory regulation does not, however, give the accused any sufficient trial guarantees, which protect him/her against unjustified and excessive limitation of his/her personal freedom as a result of application of psychiatric observation. Therefore, the appealed regulations need to be replaced with new ones, fully compliant with constitutional standards. A comprehensive solution, taking into consideration also the remarks of the Tribunal under this sentence, is necessary in this scope. In particular, the new legal regulation should include a limitation of application of the psychiatric observation only to persons in case of whom there is a strong probability that they committed a prohibited act punishable with an isolation sentence and such sentence may be expected under criminal proceedings being conducted. Moreover, the maximum duration of application of this method must be specified in the statute. However, it should be stressed that the Tribunal, bound by the limits of constitutional complaint, confronted only some solutions of the criminal trial regulation relating to the referral of the accused for psychiatric observation with constitutional standards. This does not mean that the charges made by the participants of these proceedings referring to other solutions included in this regulation, which due to the scope of cognition of the Tribunal could not be investigated as to their essence, are unjustified. While building a new legal regulation, the legislator should therefore consider also other complaints made by the complainants and the Ombudsman, to ensure that the new regulation is consistent and fully compliant with constitutional standards. It should also be noted that a good model for the new normative solution is the German regulation referred to earlier, which has been successfully applied for over half a century. 

Wishing to give the legislator time to prepare the necessary amendment, and at the same time willing to prevent the occurrence of a gap in the law which could be a threat to the interests of persons in case of whom observation is the only method that allows to verify their soundness of mind, the Tribunal decided to defer the expiration of validity of the appealed regulations in the part in which they were deemed to be incompliant with the Constitution. These provisions shall lose their binding force 15 months from the day of publication of this sentence in the Journal of Laws of the Republic of Poland. The deferral period set by the Tribunal should be sufficient to enforce a criminal trial regulation before the deadline expires.
[...]

In witness whereof the Constitutional Tribunal decided as in the sentence.






*	 The sentence was announced on 18 July 2007the Journal of Laws No. 128, item 903.





